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The principle that athletes are responsible for what they consume is a cornerstone of the global anti-doping
system, and is reflected in the fact that most anti-doping rule violations (“ADRV”) are akin to absolute liability
offences. When it comes to determining an appropriate sanction for an ADRYV, however, an athlete’s intent
and degree of fault can make a significant difference.

To obtain a reduced sanction, athletes must establish how a prohibited substance entered their system and
that they exercised care to avoid ingesting that substance. This article reviews some of the latest
jurisprudence from SDRCC Doping Tribunals and the Court of Appeal for Sport (“CAS”) on these issues,
with a view to highlighting some practical, legal and scientific challenges that may arise.

Identifying the method of ingestion

Consistent with the terms of the 2015 WADA Code, the 2015 Canadian Anti-Doping Program’s Anti-Doping
Rules (“Rules”) require an athlete to demonstrate how they ingested a prohibited substance on a balance
of probabilities before they can establish that an ADRV was a result of No Fault or Negligence or No
Significant Fault or Negligence, or (in most cases) that an ADRV was not “intentional” (Rule 10.2.1.1).2 In
other words, an athlete must prove how a substance entered their body if they want a reduction from the
presumptive sanction that applies under the Rules. This is often called the “threshold test”. Recent decisions
demonstrate a variety of ways athletes fall short of meeting the threshold test and offer guidance in
considering how to approach the issue. Three key points stand out.

First, given the critical role credibility often plays in these cases, athletes who fail to offer a fulsome and
consistent explanation as to what they ingested will likely find themselves unable to meet the threshold test.
In CCES v. Pierre (SDRCC DT-17-0256), the athlete initially tried to explain the D- and L- amphetamine in
his system by telling anti-doping authorities he was taking a “C4 pre-workout powder”, but later contradicted
himself and admitted that he was taking a “study pill” to complete a school assignment. This change in his
story proved fatal to his attempt to receive a lower sanction. The Tribunal explained, “When trust is
breached... [t]here is no common denominator anymore to assess credibility and point in the direction of
truth... | am not able, on a balance of probabilities, to conclude positively as to the method of ingestion.”

Second, the threshold test may invite difficult questions of expert evidence. Where one side proffers such
evidence, it will generally not be enough for the other to rely solely on credibility, or lack thereof. In CCES
v. Findlay(SDRCC DT-16-0242), the athlete faced detailed scientific evidence casting considerable doubt
on her claim that she consumed the prohibited substance Clenbuterol through contaminated horse meat.
While she filed a report from a toxicologist, pharmacologist and veterinarian who opined that it was
“plausible” for her to have eaten contaminated horse meat in Canada, that evidence was not supported by
the significant responding evidence of the CCES. Ultimately, the athlete relied primarily on her own
credibility, without putting forward credible responding scientific evidence. Although she made “a good
impression” in her testimony, the Tribunal concluded that “apart from her own words, [she] has not provided
me with any concrete evidence”.The presumptive four year sanction applied.

1 The authors are lawyers practicing in sports law at Stockwoods LLP in Toronto, Ontario. They act for the CCES in relation to anti-doping proceedings, but views

expressed in this article are solely their own and do not reflect those of the CCES.
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Tribunals have been particularly inclined to reject an athlete’s explanation as to the mode of ingestion where
they readily could have offered scientific evidence in support - for example, by having the purported source
of the substance tested - but failed to do so.

Finally, the threshold test is most likely to be satisfied where only a single route of ingestion is advanced,
and other routes of ingestion eliminated. Put differently, athletes risk being unable to meet the threshold
test if it is established that many different routes of ingestion are possible. This consideration played an
important role in CCES v. Brown (SDRCC DAT-15-0006). At first instance, the Tribunal found at least five
“possible reasonable sources” that could explain how the athlete ingested the specified substance - yet still
concluded that she bore No Fault or Negligence. The Doping Appeal Tribunal overturned that decision,
noting that the existence of multiple “possible” sources falls below the required threshold of proof of a
balance of probabilities.

Exercising proper care to avoid an ADRV

When assessing the impact of the measures an athlete took to avoid ingesting a prohibited substance, the
cases fall on a spectrum.

On the far end are cases where athletes have been so reckless that their conduct actually rises to the level
of being “intentional” under the Rules (Rule 10.2.1.1). In CCES v. Farrier (SDRCC DT-15-0233), the
Tribunal confirmed that intentionality is a two-part test: the athlete must have known there was a significant
risk that his/her conduct would result in an anti-doping violation, and he/she must have manifestly
disregarded that risk.

This inquiry is a contextual one, making the circumstances surrounding the acquisition and investigation of
the substance potentially critical. Recent case law confirms that the first part of the test may be satisfied
where an athlete receives a product of questionable origin, or in suspicious circumstances - such as from a
source he/she does not know well, or in a strange bottle or packaging. The second part of the test may be
satisfied where an athlete fails to adequately investigate the product, such as by asking questions of his/her
coach, doctor or anti-doping authorities.

At the other end of the spectrum are the (very rare) cases where athletes can establish that they acted with
utmost caution, justifying a finding of No Fault or Negligence.

Most cases fall in the middle of the spectrum: an athlete who is neither reckless, nor completely diligent,
and thus bears some degree of fault. One novel issue recently considered by CAS is the extent to which an
athlete can reduce their degree of fault by delegating anti-doping responsibilities to other trusted advisors.
In Sharapova v. ITF (CAS 2016/A/4643), the athlete delegated the “performance of all anti-doping related
matters” - including checking medications and supplements against the WADA prohibited substance list -
to her “expert sports agent”, despite the fact that he had no scientific or medical qualifications.

The International Tennis Federation Tribunal did not accept the athlete’s delegation of her anti-doping
responsibilities to her sports agent as proof that she exercised “any degree of diligence’. On the contrary,
the Tribunal found that her concealment (of her use of Mildronate) from the anti-doping authorities and her
team was “a very serious breach of her duty to comply with the rules”. The Tribunal concluded that she was
the “sole author of her misfortune”.

CAS overturned this finding, and held that delegating anti-doping compliance matters to her agent was not
unreasonable per se. The CAS fault analysis was more nuanced: the athlete was not necessarily at fault
for delegating to an expert agent, but did bear considerable blame for failing to give proper instructions and
all information necessary to perform the anti-doping compliance function. As a result, the ineligibility
sanction was reduced from two years to fifteen months.
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Conclusions

The cases discussed above highlight potential challenges of athletes attempting to demonstrate No Fault
or Negligence, No Significant Fault or Negligence and/or that their conduct was not intentional. With respect
to the threshold test, issues of credibility, scientific evidence and presenting a single, compelling ‘route of
ingestion’ are critical considerations. In determining whether an athlete’s conduct in the ingestion of a
prohibited substance was “intentional”, circumstantial evidence is key, both in terms of how the athlete
obtained the substance and what precautions (if any) were taken thereafter. Finally, the Sharapova decision
suggests that athletes may delegate their anti-doping responsibilities under certain circumstances and still
benefit from a reduced degree of fault.
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